I.

USE DEPARTMENT OF REVENUE AS A RESOURCE

A.
TAKE ADVANTAGE OF DEPARTMENT’S RULINGS SERVICES.

1. 
One of taxpayers’ most important opportunities is to obtain advice and guidance from the State’s Department of Revenue.

2.
If significant issues can be identified, only makes sense to obtain answers before filing return. 

3.
RCW 82.32A.020 grants taxpayers right to rely on “specific, official written advice and written tax reporting instructions” from the Department.  Such advice and instructions are provided during tax audits and in response to written requests for advice.   See also, WAC 458-20-100(2)(b), copy included in Appendix as “C”.  

a.
Estoppel – equitable doctrine, applicable to Departmental rulings, that those who mislead cannot take advantage.  Elements include: 

(1)
Statement or act by tax agency that is inconsistent with subsequent position; 

(2)
Good faith reliance by taxpayer; 

(3)
“Injury” to taxpayer amounting to substantial injustice; and 

(4)
Governmental powers not impaired.

Shafer v. State, 83 Wn.2d 618 (1984).
b.
Judicial application of estoppel doctrine against State is not promoted;  taxpayer must prove estoppel by clear and convincing evidence.  Kramarevcky  v. Department of Social & HealthServices, 64 Wn.App. 14 (1992)

(1)
Clear and convincing evidence must establish grounds for estoppel as “highly probable” or “positive and unequivocal”.   Colonial Imports, Inc. v. Carlton N.W., Inc. 21 Wn.2d 726 (1993).

c.
Taxpayer must also establish that application of doctrine is necessary to prevent injustice and that State’s exercise of governmental powers will not be impaired. Finch v. Matthews, 74 Wn.2d 161 (1968).

(1)
Washington courts are “most reluctant” to undermine public revenues by applying estoppel.  Harbor Air Service, Inc. v. The Board of Tax Appeals, 88 Wn.2d 358 (1977).

d.
In subsequent audit, taxpayer may argue that Department is estopped to assess tax because it did not advise taxpayer of his erroneous position during prior audit.  

(1)
Auditor’s mere failure to question taxpayer’s position in an audit is insufficient to establish later estoppel.  Determination No. 87-299, 4 WTD 97 (1987).

(2)
Auditor’s verbal instructions during audit are also insufficient.  Determination No. 95-132 ER, 17 WTD 213 (1998).  Estoppel will not be based on taxpayer’s recollection of oral instructions because:  

· No record exists of facts representing basis  for advice;
· No record of instructions or information provided by Departmental employee; and, 
· No evidence that taxpayer accurately understood or followed instructions.

e.
Taxpayer may not rely on written advice issued to another taxpayer.  Determination No. 99-027, 19 WTD 44 (2000).

4.
Department will provide advice upon written request from the taxpayer.


a.
Taxpayer should submit rulings and advice requests to:  




Taxpayer Information and Education Division




Washington State Department of Revenue




Post Office Box 47478




Olympia, Washington  98504-7478


Taxpayers may also fax requests to (360) 705-6655 or send the request electronically via the Department’s Secure Messaging service which can be found at the Department’s website:  www.dor.wa.gov.  

b.
Department should respond within ten days of request, but ruling or advice may not be completed within that time period. 

5.
Rulings requests must set forth all pertinent facts and may also include legal argument/opinion.

a.
Taxpayers may also request advice anonymously, but those are not binding.

b.
Department’s written opinion is binding on both Department and taxpayer under specific facts presented until:

· The facts change 

· Applicable statute or rule changes 

· Published non-appealable appellate court decision changes prior interpretation of law

· Department publicly announces change in relevant policy, or

· Department notifies taxpayer in writing that ruling no longer valid


B.
TAKE ADVANTAGE OF DEPARTMENT’S OTHER SERVICES.

1.
Department’s website offers a variety of information and services.

· Explanations of various taxes

· Notices regarding specific tax issues

· Commonly used legal authorities, including Washington Tax Decisions (Appeals Division Determinations) and Excise Tax Advisories

· Access to publications and manuals

· Information regarding specific  industries

· On-line research service

2.
Department’s website offers a variety of other information items.

C.
 DEPARTMENT’S TAX ADVOCATE MAY HELP

1.
IRS started an “ombudsman” program years ago.  Program was replaced by Tax Advocate Office, recognizing that position’s role in representing taxpayers’ interests should be limited.

a.
Many states, including Washington and California, have adopted one variation of the tax advocate concept or another. 

2.
RCW 82.32A.040 was adopted in 1991 and requires Director of Washington Department of Revenue to appoint “Taxpayer Rights Advocate.”

a.
In Department’s hierarchy, Advocate responsibilities are exercised by the Taxpayer Services Division.

(1)
Advocate’s statutory responsibility is to assist taxpayers and representatives in “their understanding and utilization” of policies and procedures available to assist in resolving “problems.”

(2)
Advocate is not an ombudsman.

(3)
Advocate will not get involved in substantive matters (interpreting the law, resolving legal and factual issues, assisting with settlements), personnel matters or mediation activities. 

(4)
Advocate should be helpful in resolving communication problems that may cause tension or hostility between taxpayers and Departmental representatives.

4.
Regardless of anticipated limitations in Advocate’s functions, do not ever assume that Advocate will not act, i.e., always ask for help if it is needed.

II.

“REPRESENT” YOUR CLIENT

A.
VARIOUS WAYS GENERALLY TO ESTABLISH AUTHORITY TO REPRESENT CLIENT, DEPENDING ON CIRCUMSTANCES.

1.
Return preparers often become representatives when they sign returns. 

2.
Private disputes:  Letter to adverse party is normally sufficient.

3.
Litigation:  Plaintiff’s attorney will sign initial pleading, e.g., Complaint; counsel for other parties file “Notice of Appearance.”


B.
TAX  AGENCIES HAVE OWN RULES.

1.
IRS and many tax agencies require power of attorney signed by client.

a.
Power of attorney authorizes counsel to stand in client’s shoes.  Attorney may exercise all rights and authority client could, unless client restricts scope of power of attorney.

(1)
Attorney may e.g. access all client’s tax records, meet independently with tax agency, sign forms, pleadings and agreements; agree to settlements on behalf of client, etc.

b.
Typical power of attorney includes client’s name and address, taxpayer identification information, types of tax and tax periods covered by the power of attorney, and any restrictions on attorney’s authority. 

c.
Tax agencies recognizing powers of attorney include Internal Revenue Service, the California Franchise Tax Board and Oregon’s Department of Revenue.

2.
Washington is different, permitting representatives to file only “Confidential Tax Information Authorizations.”  See form marked  “A” in Appendix.

a.
Authorizations grant counsel one right included under powers of attorney, the right to receive client’s confidential tax information.  

b.
Unlike powers of attorney, tax information authorizations do not grant the authority to represent client by acting for him/her.  

(1)
Department of Revenue therefore maintains on-going right to communicate directly with taxpayers who are represented by attorneys or other authorized representatives.

3.
As point of interest, Oregon Department of Revenue’s Power of Attorney form recognizes two options.  See form marked  “B” in Appendix.

a.
Option A:  If checked by the client, will grant a representative the same limited authority permitted by Washington’s Confidential Tax Information Authorization, to obtain access to client’s tax information.  

b.
Option B:
Will grant representative authority “to do all things necessary as fully and with as binding effect as the taxpayer(s) might do. . . “

4.
Always request copies of written communications.

a.
Assessments:  These important documents, normally accompanied by audit reports and schedules, represent the Audit Division’s final adjustments.  Department will copy taxpayer representatives only on request.

b.
Be careful to advise client to provide copies of all correspondence.

C.
HOW IMPORTANT IS IT TO RESTRICT THE DEPARTMENT OF REVENUE’S ACCESS TO CLIENTS?




1.
No answer fits all circumstances.  



2.
Will depend on both client and nature of the issues.  

a.
Personable clients often make their own best representatives.


(1)
Angry clients do not.

b.
Certainly, if client has committed fraud or other serious errors, communications should be carefully planned and tightly controlled.

3.
Experience suggests:  Constructively developed relationships between government representatives and clients can often lead to positive results.

a.
Attorneys and accountants differ greatly over this issue.  Some professionals advertise that their clients never meet with taxing authorities.

4.
How strongly does Department pursue its right of direct access to clients?

a.
Generally, not strongly.  Make desires/preferences known to Department’s representative or manager.  

b.       Revenue agents and other Compliance (tax    collection) personnel may be a problem. 

(1)
Perhaps for obvious reasons, collection personnel may be tough and demanding.  Their impact on taxpayers is often negative. 

(2)
Representatives should recognize that collectors have a job to do.  Reasonable efforts to accommodate them, and communicate well, can be rewarding.  

D.
SHOULD TAXPAYER’S LAST KNOWN ADDRESS BE HIS/HER ACCOUNTANT’S OFFICE ADDRESS?

1.
For business registration and other purposes, taxpayers may use their accountant’s address rather than their own.  

a.
Practice promoted by some accountants to expedite communications with Department of Revenue about returns and audits.  


2.
Dangerous practice.

a.
Accountant becomes responsible to client for all communications and, more importantly, required responses.  

(1) Example:  Department mails Assessment to accountant, and accountant fails to timely respond within thirty days. Client loses opportunity to contest assessment without fully paying it, and representative is guilty of malpractice. 

III.

     ‘FESS UP’ EARLY

A.
ONE OF LIFE’S EARLY LESSONS, HOPEFULLY:  IF YOU ARE RESPONSIBLE FOR BAD NEWS, DISCLOSE IT BEFORE SOMEONE ELSE DOES. 

1.
Trial lawyers learn that if case has a weakness, tell the jury first, before the other side can take advantage.


B.
SAME PRINCIPLE WORKS IN TAX ARENAS.

1.
The Internal Revenue Service and many state tax agencies, including Washington’s Department of Revenue, encourage taxpayers to come forward and admit mistakes.

a.
Concept of “voluntary disclosure” refers to taxpayer’s opportunity to report indiscretions, civil or criminal, before they are discovered by the authorities.  

b.
Effective disclosure must normally be “voluntary”, meaning that confessions in response to tax inquiries and investigations will typically not be productive in getting taxpayers off the hook. 

2.
IRS and State of Washington, among others, have formal voluntary disclosure policies.  

a.
Even states that do not, like Oregon, will be receptive to persons who wish to become productive taxpayers. 


C.
WASHINGTON’S VOLUNTARY DISCLOSURE RULES.



1.
Elements of valid disclosure:

· Department of Revenue has not previously contacted  taxpayer regarding activities within the State.

· Taxpayer has never been registered and has not filed any Washington Excise Tax Returns.

· Taxpayer has not engaged in tax evasion activities or misrepresented material facts in reporting tax liabilities or meeting other tax requirements.  

2.
Exceptions.  

a.
Even if business was registered some time in the past, Department might simply assert late payment penalties, but otherwise grant voluntary disclosure program benefits.

b.
Because of anonymity provision, always discuss possible voluntary disclosure with Department, even though client may not meet all criteria. 


3.
Benefits of valid disclosure.   

· Department will assess back taxes for only four years, rather than seven.   See  WAC 458-20-230(1), (4) for limitations rules.

· Same rules apply to interest.

· Department will normally waive all penalties.  

· Disclosures may be made anonymously with identification of taxpayer delayed until voluntary disclosure agreement is negotiated and ready for signature. 

a.
Notable exception when taxpayer has collected sales tax in past years, but failed to pay it over. 

(1)
Generally results in at least fifty percent evasion    penalty, if not criminal prosecution. 

(2).
Under State’s voluntary disclosure program, taxpayers in this category will not be disqualified from voluntary disclosure program, but must agree to pay over all sales tax amounts collected, regardless of when.  

(i)
Department will assert twenty-five percent penalty on these amounts.


D.
VOLUNTARY DISCLOSURE PROCEDURES.

1.
Go to Department’s website, www.dor.wa.gov.  If voluntary disclosure program link is not provided on home page, search for “voluntary disclosure”.  


a.
Three pages of instructions are easy to follow.

2.
Submit application by “e-form.”  

a.
Form contemplates application by taxpayer, but may be utilized by representative.

b.
Omit any taxpayer identifying information until agreement has been reached. 

3.
Department will answer “e-form” with instructions and/or proposed voluntary disclosure agreement.  

a.
Taxpayer cannot sit on rights.  If thirty days or more passes without progress/agreement, taxpayer may not be protected in the event of discovery by Department.  


(1)
The 30-day rule is not strictly enforced.

E.
MULTISTATE TAX COMMISSION’S NATIONAL NEXUS PROGRAM.

1.
Multistate Tax Commission offers disclosure services to taxpayers who conduct business in several states and must disclose in each. 

2.
Contact Commission at www.mtc.gov and follow instructions. 

a.
Taxpayers work with Commission to identify nexus requirements in relevant states, as well as their respective disclosure requirements.  

b.
Commission coordinates preparation of disclosure agreement, including means of disclosure and liability amounts, and how tax will be paid.  

c.
Commission contacts states while taxpayers’ identities remain anonymous, offers disclosure agreement and/or negotiates one.   

d.  
Taxpayer’s identity disclosed after agreement approved. 

IV.

FOCUS ON COMMUNICATION

A.
DO NOT BE INTIMIDATED OR HOSTILE – WORK WITH THE AUDITOR TO ASSURE AS CONSTRUCTIVE AN AUDIT EXPERIENCE AS POSSIBLE. 

1.
Both the auditor and taxpayer benefits from an expeditious, cooperative audit experience, as opposed to something disorganized, disjointed, tedious and hostile. 

2.
Recommended – An initial meeting or discussion to address:

a.
Request early opportunity to review all aspects of the audit and what is expected.  In event of any disagreements, feel free to ask for audit manager’s input. 



b.
Factors to discuss:

· When audit will begin and end.

· Dates requested by the auditor might be okay.  Otherwise, agree on another date and further agree that both parties will commit to finishing the audit without significant interruptions.

· Where it will be conducted:  Normally audit will be where the records are, or where taxpayer wants to present records.

· Tax periods to be audited:  Sometimes, after an audit has begun, additional tax periods may be added.  Normally, state tax audits cover four years.  

· Items on return(s) to be examined:  This is one of the most important matters to discuss.  If audit coverage seems overreaching, talk to manager.   

· Records needed by auditor:  Have these available at the appointed time, or advise auditor ahead of time that they are not available.

· Need for follow-up request(s) for records, if any:  These may be hard to avoid, since reviews of some records disclose others, or suggest the advisability of reviewing others.  A good planning conference may avoid this problem. 

· Deadlines for providing records/other evidence:  Deadline for providing most records should be the first hour or day of the audit.  The more timely and quickly records are provided, the more quickly the audit will be over.  

· Deadlines for auditor’s subsequent review and response:  When auditor requests additional records, provide them at a time when the auditor can review them quickly.

B.
COMMUNICATING WITH THE COMPLIANCE DIVISION.

1.
Department’s Compliance Division oversees collection of taxes.  Revenue agents (tax collectors) may be hard-core and intimidating.  


a.
Disagreements with tax collectors are common.



b.
Insist on courtesy; if you don’t get it, call the manager.


c.
See Part V-B below re: supervisors’ conferences.

2.
Maintaining open lines of communication and observing deadlines is crucial.  

a.
Seizures of property and other enforced collection exercises by Department often result from communication failures.  

V.

EXERCISE RIGHTS OF REVIEW/APPEAL
A.
THE PHRASE “ADMINISTRATIVE REVIEW” REFERS TO A GOVERNMENT AGENCY’S AUTHORITY TO REVIEW INTERNALLY, AND PERHAPS OVERTURN, INITIAL AGENCY DECISIONS. 

1.
Agencies may offer reviews and internal appeals as a matter of custom or courtesy.  Other reviews and appeals are a matter of administrative rule or statutory right. 

B.
INFORMAL ADMINISTRATIVE REVIEW:  RIGHT TO REQUEST MANAGERIAL REVIEW OF AN EMPLOYEE’S DETERMINATION OR OTHER DECISION.  

1.
The Department calls them “supervisor’s conferences.”  See WAC 458-20-100(2)(a), Item C in Appendix.  The rule encourages such conferences when taxpayers disagree with some proposed action. 

2.
Request may address both substantive matters and personnel behavior and conduct. 

a.
Example:  Breadth of requested audit seems overbearing.  Appeal to the Auditor’s manager for a more restricted audit.

b.
Example:  Collector threatens to seize bank account which includes monies earned by your minor child.  Ask a manager to intervene.



3.
Should initial level of review fail, try going up chain of command.

4.
Recommended Procedure: 

a.
Make request through employee or representative with respect to whom review is requested – may result in immediate remedies.  


(1)
Do not go behind employee’s back.

b.
Try to make employee/representative part of managerial conference – allows full airing of issues and avoids fragmented, secret discussions.

C.
WASHINGTON’S ADMINISTRATIVE PROCEDURE ACT, RCW 34.05 ET.SEQ., SUGGESTS A MORE FORMAL CONCEPT OF ADMINISTRATIVE APPEAL:  

. . . “an agency head or other reviewing authority may provide an ‘administrative review’ of initial orders, which following review become final agency orders.”  RCW 34.05.464.

D.
PROVISIONS FOR FORMALIZED PROCESS OF ADMINISTRATIVE REVIEW IN STATE TAX CASES ARE INCLUDED IN WAC 458-20-100(1) ET SEQ.   See Item C in Appendix.

1.
These provisions describe petition procedures for seeking review, by the Department’s Appeals Division, of audit findings. 

2
Audit assessment appeal procedures:

a.
“Tax Assessment”:  Is issued by Department at the conclusion of an audit and, in addition to taxpayer and audit identifying information, sets forth the taxes, interest and penalties determined by year or other audit period.  It also states the date (always thirty days after issuance date) by which assessment must be paid or appealed.

(1)
Tax Assessment is accompanied by audit report and schedules. 

b.
Taxpayers wanting to administratively appeal Assessment must file “petition for review” within thirty days after issuance of the assessment.  

(1)
Taxpayers file petitions both because they disagree with the Department’s conclusions or because they hope some area of compromise will be identified. 

(i)
Appeals Division, staffed by administrative law judges, has settlement authority. Audit Division does not.  

(2)
Executive level appeals:  Taxpayers may request executive level hearings if the appeal involves a novel issue, or an issue with industry-wide or other significant impact.

(i)
Appeals Division may also decide that it wants executive level consideration. 

(ii)
Executive level appeals will be heard by administrative personnel normally accompanied by an administrative law judge. 

(3)
Upon conclusion of its deliberations, and absent settlement, the Appeals Division issues a “Determination”.

(i)
At this point, taxpayer has several choices:  

· Ask for reconsideration if administrative law judge made factual or legal error

· Give up

· Pursue further appeal to Board of Tax Appeals, an option which may or may not require pre-payment of tax due

· Pay tax liabilities and file Notice of Appeal with Thurston County Superior Court to commence refund suit.

VI.

ALWAYS CONSIDER COMPROMISE

A. DO YOU WANT TO SETTLE, OR LITIGATE?

1. Reality is that many tax cases are not black and white and may be susceptible to compromise.

2. Control of settlement processes lies primarily with taxpayers, who originate most settlements.  Settlements may focus on tax, penalties or interest, or on all three of these liability components.

3. Department of Revenue may waive or cancel civil penalties and interest.  RCW 82.32.105; also see WAC 458-20-228.  Likewise, Department may compromise assessments of tax under WAC 458-20-100(10).  See Item C in Appendix.

a.
Settlement authority is vested in Department’s Appeals Division.  Audit division lacks formal authority to compromise tax issues. 

4.
Waiver of penalties – Department may waive civil penalties only when taxpayer’s problem is due to “circumstances beyond [his] control.”  See WAC 458-20-228(9)

a.
Waiver of late-payment-of-return penalty:  Grounds exist for waiving the late payment penalty, even though the omission was not attributable to circumstances beyond the taxpayer’s control.  This exception rests primarily on the taxpayer’s history of timely filing and paying taxes for a period of twenty-four months prior to the period involved in the omission.  See WAC 458-20-228(9)(b).

5.
Waiver of interest – Interest may be canceled if the taxpayer’s failure to timely pay tax was result of the Department’s written instructions; or an extension of due date for payment is given “solely for the convenience of the Department.”  Please see RCW 82.32.105(3); WAC 458-20-228(7).

a.
Extensions of due dates for the Department’s “convenience” often occur as result of settlement offers, or reconsideration or revision of Departmental decisions or determinations, all of which require substantial investment of time by Department.

6.
Settlement of substantive tax issues.

a.
Under WAC 458-20-100(10), Department may find settlement or compromise to be appropriate when:

(1)
Issue will not arise again;

(2)
Conflict exists between authorities such as case opinions, statutes, rules, etc.;

(3)
Strict legal applications would have unduly harsh consequences “which may be only relieved by equitable doctrine”; or

(4)
Uncertainty of outcome in event of appeal.

b.
Settlement not appropriate when:

(1)
Identical issue is being litigated by Department;

(2)
Taxpayer challenges long-standing Departmental policy or administrative rule which Department will not change unless policy or rule is declared invalid by court;

(3)
Taxpayer presents issues having no significant basis, i.e., simply to avoid inconvenience or expensive litigation, etc.

(4)
Taxpayer’s only argument is that statute is unconstitutional; or

(5)
Taxpayer’s only argument is financial hardship.

(A)
Financial hardship issues are addressed by Department’s Compliance (collection) Division;

c.
Compromising sales tax cases where sales tax was collected, but not paid over.  

(1)
Department always insists on recovering collected sales taxes.

(2)
Department might consider waiver of some penalties or interest after the sales taxes due have been paid over.  

VII.

GOOD TAX RECORDS ARE THE BEST TAX SHELTER

A.
IN WASHINGTON, SUFFICIENT TAX RECORDS MAY BE MANDATORY.

1.
RCW 82.32.070(1), part of a statute requiring the preservation of records, provides in part that:



“Any person who fails to comply with the rules of this section shall be forever barred from questioning, in any court action or proceedings, the correctness of any assessment of taxes made by the department of revenue based upon any period for which such books, records and invoices have not been so kept and preserved.”

a.
Department not shy about citing that provision, e.g.  Determination No. 92-295R, 13 WTD 166 (1993); Determination No. 97-134R, 18 WTD 163 (1999).


2.
However, Department will not typically do what statute suggests it has a right to do.

a.
RCW 82.32.100(1) requires that if taxpayer refuses to file return or produce records, Department “shall proceed” to obtain information necessary to estimate  tax due. 

b.
Such estimates may be bloated, designed to “get the taxpayer’s attention”, but may not be grossly arbitrary. 

B.
THE IMPORTANCE OF RECORDS AT AUDIT.

1.
Taxpayer leverage is enhanced by fact that when Department calls, taxpayer usually controls the records/evidence. 

a.
Department needs records and information to complete an audit expeditiously.  To promote a constructive audit, taxpayer should identify relevant records early and make them available.  

b.
Do not overlook electronic records.  Many taxpayers try to withhold them from auditor, but state has as much of a right to review them as it does other records. 

2.
RCW 82.32.070(1) provides in part that taxpayers must preserve records for at least five years and, further, that all records “shall be open for examination” at Departmental request. 

3.
Well-conducted audits should not involve records/evidence issues unless crimes or civil fraud is involved.

a.
Regarding the Constitutional Fifth Amendment privilege to withhold evidence that tends to prove taxpayer committed a crime, see Part VIII, below.

4.
Department may respond to refusal to provide information by issuing administrative summons, like a court-issued subpoena, requiring production of records. 

a. 
RCW 82.32.110 authorizes Department to issue  summonses, like subpoenas, requiring  production of testimony and records.  

b.
State case of Dep’t of Revenue v. March, 25 Wn.App. 
314 (1979) applies IRS guidelines/rules to validate 
Departmental summonses.

· The investigation must have  proper purpose 

· Information sought must be relevant – relevant information is information that “might shed light” on potential tax liability, Foster v. United States, 265 Fed.2d 183 (2nd Circuit 1959) 

· Department must follow appropriate administrative steps in issuing summons 

· Scope of summons must be reasonable 

· Summons may not violate taxpayer’s constitutional rights 

United States v. Powell, 379 U.S. 48 (1964).

c. Constitutional rights violations almost always involve the aforementioned Fifth Amendment privilege against self-incrimination and  Fourth Amendment protection against unreasonable searches and seizures.

(1)
General rule seems to be that as long as summons is confined to tax records, it will not fail under Fourth Amendment.  E.g.  Couch v. United States, 409 U.S. 322 (1973).

d.
RCW 82.32.110 also provides in part that if taxpayer refuses to comply with summons, he is “subject to proceedings for contempt.”

(1)
The reality is not quite so harsh.  If taxpayer refuses to comply, he may be required during summons enforcement proceedings to appear in court an explain reasons for non-compliance.  


(2)
Even if court determines reasons are invalid, it will not hold taxpayer in contempt until it issues compliance order and taxpayer fails or refuses to obey that order. 

e.
Recommended practice in refusing to comply with summons – taxpayer should appear at appointed place and time and state objections – failure to appear at all will not be regarded favorably in later court proceeding.

VIII.

BE CAREFUL IN CASE OF FRAUD

A.
IN THE TAX ARENA, ATTORNEYS, ACCOUNTANTS AND FINANCIAL OFFICERS MUST CONSTANTLY BE AWARE OF THE POSSIBILITY OF FRAUD.

1.
State of Washington is not alone in asserting severe civil penalties, or seeking criminal prosecution, against those who attempt to evade tax.

a.
The civil evasion penalty in Washington is 50% of the tax due.

b.
In civil cases, Department has the burden of proving intent to evade tax through “clear, cogent and convincing evidence.”  WAC 458-20-228(e).  

c.
In criminal cases, the prosecutor has the burden of establishing guilt beyond a reasonable doubt.

B.
BECAUSE STATE HAS BURDEN OF PROOF, TAXPAYERS WHO ARE POTENTIAL FRAUD TARGETS SHOULD OFTEN SAY NOTHING. 


1.
Fifth Amendment privilege against self-incrimination. 

a.
Privilege goes to any matter within taxpayer’s personal knowledge, including personal records, if testimony, including records, would provide a link in chain of evidence needed to prosecute. E.g. Bellis v. United States, 417 U.S. 85 (1974).

b.
Question of whether sole proprietorship records are protected the Fifth Amendment is very complex – better left to lawyers.  

c.
The rule is that corporations may not claim Fifth Amendment protection.  Depending on circumstances, an exception may apply to one-man corporations.  E.g.  Braswell v. United States, 487 U.S. 99 (1988).  

C.
AT FIRST SIGN OF POSSIBLE WRONGDOING RE TAXES, REFER CLIENT TO ATTORNEY.

1.
The attorney-client privilege is widely recognized throughout the United States.

a.
Privileged communications between lawyer and client are those made privately for the purpose of obtaining a legal opinion or assisting legal services.  

(i)
Thus, no privilege for investment or business advice, or advice for filling out a tax return.  

b.
Privilege belongs to the client, and may be waived only by the client. 

(i)
Attorney has no independent authority to disclose discussions with client without client’s express permission.

c.
Privilege relates only to private communications; may be lost if overheard by or shared with third parties. 

2.
While some states recognize an accountant-client privilege, Washington does not. 

a.
Means that any knowledge obtained by accountant or other non-lawyer is subject to involuntary disclosure. 

3.
“Kovel accountants” – an accountant hired by attorney to assist him/her in providing legal advice is covered by attorney-client privilege.


a.
Counsel must be careful to document relationship. 

b.
Once retained by counsel, accountant may communicate freely with client without worry, as long as communications are within scope of employment to assist counsel. 

c.
The relationship was authorized by United States v. Kovel, 296 Fed.2d 918 (2nd Cir. 1961).

4.
Even after obtaining evidence of fraud, accountants often continue to try to assist clients.  


a.
Dangerous practice.

b.
Accountants are not alone.  Financial officers and other non-legal employees and professionals are potential witnesses.

c.
Any witness possessing incriminating information who may be subject to subpoena, and who in the event of disclosure might become liable to taxpayer, should consider avoiding the taxpayer  while any investigation being conducted. 

D.
CRITICAL REQUIREMENTS FOR TAXPAYER-CLIENT IN ADDITION TO REMAINING SILENT.

1.
Respect accountant’s/financial officer’s need to remove themselves from the situation.  

2.
Do not alter or change records in any way.  

4. Do not contact potential witnesses, even for innocent reasons, i.e., to refresh one’s recollection, recall important events, etc. 

a.  Could be considered a crime, e.g. subornation of  perjury. 

E.
DIFFICULT ISSUE – WHETHER OR NOT TO FILE RETURNS WHILE UNDER INVESTIGATION. 

1.
Subsequent tax returns may provide critical information confirming past or on-going criminal conduct.  

2.
Pendency of criminal investigation is not legal grounds for not filing.  United States v. Sullivan, 274 U.S. 259 (1927). 

a.
At the same time, tax returns must by law be accurate and include sufficient information to allow correct determination of tax liability. 

b.
Current returns may clearly be used as evidence against taxpayers in a criminal case.  E.g., United States v. Dinell, 428 Fed.Supp. 205 (DAz 1977), aff’d 568 Fed.2d 779 (9th Cir. 1978).  

c.
The government may also use tax returns as part of a sophisticated means to reconstruct income and expenses.  

3.
To meet filing and other requirements without permitting further legal violations, effort must be made to provide sufficient information to compute correct tax liability, while claiming Fifth Amendment protection with respect to information that could incriminate. 


a.
Often Hobson’s choice without clear answers.
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