A MULTISTATE LOOK AT TAXPAYER RIGHTS AND ADMINISTRATIVE PROCEDURES
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I.
TAXPAYER RIGHTS:  WASHINGTON, OREGON
AND CALIFORNIA

A.
Common notions of fairness and courtesy.  

1.
Oregon – Taxpayer is entitled to “fair, professional, prompt and courteous treatment.”

2.
Washington – Various policy statements describe fundamental guarantees of fairness and uniform application of tax rules.  

a.
Interestingly, the statutory recitation of taxpayer rights, RCW 82.32.A.020, excludes any mention of fairness or courtesy.  

3.
California – That State’s Statement of Principles of Tax Administration focuses on the Franchise Tax Board’s (“FTB”) duty to act on the “true meaning” of the tax statutes, and to apply the law reasonably, practically, and vigorously, “with great courtesy and consideratness.”  

B.
Rights with more substance.

 AUTONUMOUT  
Right to confidentiality.

a.
Only California requires its tax agency to notify taxpayers before contacting third parties.  See Calif. Revenue & Taxation Code (“CRTC”) § 19504.7.

(1)
Comparable to IRS notification mandate in § 7602(c) of the Internal Revenue Code (“IRC”).

 AUTONUMOUT  
Right to explanations, particularly re:  audit adjustments.

 AUTONUMOUT  
Right to accurate instructions re:  reporting responsibilities, audit and other procedures, collection rights, etc.

 AUTONUMOUT  
Right to discuss payment options. 

 AUTONUMOUT  
Right to administrative hearings before agency collection and other action taken.

 AUTONUMOUT  
Right to various notifications of liability amounts, due dates, important applicable rules, etc.  

C.
Rights with real substance.

1.
Right to rely on written advice.

a.
Written advice includes audit reports, audit instructions and rulings.  

b.
Estoppel – equitable doctrine to effect that those who mislead cannot take advantage.  Elements include:

(1)
Statement or act by tax agency that is inconsistent with subsequent position;

(2)
Good faith reliance by taxpayer;  

(3)
“Injury” to taxpayer amounting to substantial injustice; and,

(4)
Governmental powers not impaired.  

c.
Estoppel generally applies to written advice on which taxpayer relies to his/her detriment.

(1)
Advice must be personal to taxpayer.

2.
Administrative review.

a.
Includes, most importantly, requests for informal managerial review of employee decisions and actions, and formal appeals processes of significant agency decisions.  

3.
Voluntary disclosure by taxpayers of errors or wrongs.

a.
Oregon – Department of Revenue will waive failure-to-file and delinquent return penalties if: 

(1)
Taxpayer voluntarily files return and pays tax without written notice from Department. 

(2)
Extent of waiver depends on whether taxpayer has previously failed to file and pay.  

(3)
Other administrative rules provide for waivers on grounds other than voluntary disclosure, e.g. reasonable cause, facts and circumstances, etc.  See Oregon Administrative Rules (“OAR”) 150-305-.145(3) – (A), (F).  

b.
Washington – State has adopted voluntary disclosure policy designed primarily to encourage foreign companies doing business in Washington to disclose their tax liabilities.  

(1)
Requisite nexus for taxation based on:

(A)
Soliciting sales in Washington through agents (compare “direct seller” rules); maintaining inventory/stock of goods in State; leasing tangible personal property located in State; providing services in State, etc.  

(2)
Elements:

(A)
Have not been previously contacted by Department of Revenue.

(B)
Have not engaged in evasion or misrepresentation re:  tax liabilities.

(C)
Are not listed with Department as registered and reporting.  

(3)
Benefits:

(A)
Limited “look back” period of four years – compare with indefinite look back.  

(B)
Partial or complete waiver of penalties, but not interest.  

(C)
Anonymity until negotiations completed.

(4)
Procedures:

(A)
Submit voluntary disclosure e-form (voluntary disclosure @dor.wa.gov) or make disclosure through the Multistate Tax Commission National Nexus program.  

(B)
Contact by voluntary disclosure coordinator.

(C)
Confirm nexus activities; whether company has collected sales tax; confirm no prior contact by Department and that company is not under audit.

(D)
Execute voluntary disclosure agreement – sample attached as Exhibit A, in Appendix.  

c.
California -- Like Washington’s, California’s voluntary disclosure guidelines focus on foreign corporations but also include so-called “qualified shareholders”, see generally CRTC §§ 19191-19194.

(1)
“Qualified Business Entities” must be

(A)
Bank or corporation,

(B)
Never filed a return with FTB,

(C)
Have not been subject to inquiry by FTB,

(D)
Have come forward voluntarily prior to contact from FTB, have completed application and voluntary disclosure agreement, including complete and accurate statement of activities in California for prior six years.  

(2)
Business entities that do not qualify include:

(A)
California entities,

(B)
Entities registered with California Secretary of State,

(C)
Entities maintaining and staffing permanent California facility (which does not include most storage facilities).  

(3)
Qualified shareholders include:

(A)
Non-residents,

(B)
Shareholders in S corporations that have applied for a full voluntary disclosure agreement.

(4)
Benefits:

(A)
Look-back period limited to six years,

(B)
One or more of nine penalties may be waived, including failure to file and failure to pay penalties.  See generally CRTC §§ 19131-19172.

(5)
Requirements:

(A)
File application – may be submitted anonymously.

(B)
Disclose all material facts.

(C)
File all returns and pay all taxes for six years.  

(6)
Considerations for acceptance.  

(A)
Nature and extent of taxpayer’s presence and activity in State.

(B)
Whether prior decision that activity was not taxable was reasonable.  

(C)
Whether taxpayer relied on professionals.

(D)
Whether circumstances reflect a lack of willful disregard or neglect, a demonstration of good faith.

(E)
Whether taxpayer voluntarily disclosed its liabilities.

(F)
Benefits to State.  

4.
Opportunity to settle or compromise tax liabilities for tax, penalties and interest. 

a.
Washington ‑ Department of Revenue has authority to waive or cancel both penalties and interest.  RCW 82.32.105; please also see WAC 458-20-228.  State’s authority is, however, strictly limited.

(1)
Waiver of penalties allowable if taxpayer’s failure to pay entire tax liability due to “circumstances beyond [his] control.”

(A)
WAC 458-20-228(6) describes the “only circumstances” in which penalty waivers will be considered.  Those circumstances include:

(i)
Timely return inadvertently mailed to another agency.

(ii)
Delinquency due to erroneous written information from Department.

(iii)
Delinquency caused by death or serious illness of taxpayer or taxpayer’s immediate family, but not accountant or accountant’s immediate family.

(iv)
Delinquency caused by taxpayer’s unavoidable absence.

(v)
Delinquency caused by taxpayer’s loss of place of business or business records due to fire or other casualty.

(vi)
Taxpayer failed to receive returns or other forms after timely application.

(B)
One-time waivers allowed when:

(i)
Department received delinquent return and full payment within 30 days of due date.

(ii)
Delinquency resulted from unforeseen or unintentional circumstances not immediately known to taxpayer, including employee or accountant error, confusion in communications with Department, natural disasters and postal service delays.

(2)
Request waivers in two ways.  

(A)
Follow petition procedures under Rule 100 in response to assessment.

(B)
Write letter requesting waiver and setting forth all pertinent facts and argument.

b.
Interest may be canceled if the taxpayer’s failure to timely pay tax was result of the Department’s written instructions; or an extension of due date for payment is given solely for the convenience of the Department.  RCW 82.32.105(3); WAC 458-20-228(7).

(1)
It follows that Department has little more discretion to settle interest disputes than it does penalty disputes.

c.
Provisions for settling tax liabilities on legal or equitable grounds are found in WAC 458-20-100(10) (“Rule 100”) attached as Exhibit B in Appendix.

(1)
Request for settlement should be submitted to the Department’s Appeals Division.  

(A)
Audit division has no authority to compromise tax liabilities.

(2)
Rule 100 describes those circumstances under which Department will consider settlement.

(A)
Non‑reoccurring issues, e.g. tax payer agrees to correct reporting rules in the future.

(B)
Conflict in legal authorities.

(C)
Strict legal application would be harsh.

(D)
Outcome uncertain if case goes to trial.

(3)
Circumstances under which settlement will not be considered.

(A)
Same issue being litigated.

(B)
Settlement offer challenges established policy or rule.

(C)
Settlement offer based only on eliminating inconvenience or cost, or on argument that statute is unconstitutional.

(D)
Settlement offer based only on financial hardship.

(i)
Financial hardship may be raised later with Compliance Division.

d.
When to make a settlement offer.

(1)
Make settlement offer before Appeals Division spends time on hearings and final Determination.

e.
Settlements based on taxpayer’s inability to pay - hardship.  

(1)
Negotiated by Department’s Compliance Division. 

(2)
Taxpayer must submit financial statement on Department’s forms (Financial Information Statement For Businesses or Financial Information Statement For Individuals).

(3)
Typically difficult to settle for less than the principal tax debt owed, particularly sales taxes that have been collected.  

f.
Oregon – Department  of Revenue’s administrative rules include a number of provisions permitting waiver of various penalties.  See OAR 150-305.145. 

(1)
As a general matter, penalties may be waived for “good and sufficient cause” including:

(A)
Where a failure to file or pay was caused by death or serious illness, either of taxpayer or taxpayer’s immediate family.

(B)
Where failures were result of taxpayer’s unavoidable and unforeseen absence from the state.

(C)
Where the taxpayer did not receive a Departmental notice mailed to his last known address, but responds promptly when located.

(D)
Where natural disaster or other casualty destroys records.

(E)
Where the failures resulted from incorrect professional advice, as long as the taxpayer reasonably understands the professional to be knowledgeable and experienced, and provides the professional with complete information.

g.
Oregon’s settlement of liabilities based on inability to pay.

(1)
Taxpayers may file a settlement offer, together with a financial disclosure on a form supplied by the Department of Revenue if:

(A)
Amount of tax debt has been finalized.

(B)
Taxpayer is unable to sell assets or borrow against them.

(C)
A financial statement shows insufficient monthly income to pay.

(D)
Must be current re: all required returns and filings.

(E)
5% of the offer must be included with application.

h.
An Oregon taxpayer may settle a “disputed liability” by offering to compromise that liability.

(1)
To offer settlement, the taxpayer must do more than simply submit a conditional partial payment.  See generally OAR § 150-305.265(1)(2).

(2)
A “disputed liability” is one that arises when taxpayer objects to a notice of deficiency, or appeals assessment or determination by the Department.  

(3)
The Department has independent authority to negotiate settlements and enter into closing agreements.  OAR § 150-305.150, 265(3).  

(A)
As in Washington, a closing agreement may include future tax periods.

i.
California – To settle payment disputes with California’s FTB, taxpayers may submit “offer in compromise.”

(1)
Offer must address a “final tax liability,” meaning an assessed liability for tax, penalties and interest.

(2)
Taxpayer must establish that the amount offered is maximum that could be collected from his current assets and income, and further establish that he has no reasonable prospects of acquiring additional income or assets.  

(3)
FTB must determine that acceptance is in state’s best interests.

(4)
Any compromise may be rescinded if taxpayer concealed property; withheld or falsified any material financial record; fails to respond within 20 days of FTB notice to file return or pay tax.

(5)
Rules fairly track IRS “collectibility” offer in compromise rules.  Unlike IRS, FTB does not grant the option of using offer in compromise procedures to address liability and equity issues.  

j.
California follows IRS rules for purposes of granting interest abatements.  

(1)
FTB will waive interest only when interest accrual is attributable to FTB or IRS errors and delays.  

(A)
The error or delay must be attributable to “ministerial” or “managerial” act.

(B)
“Ministerial” act is procedural or mechanical act that does not involve exercise of judgment or discretion.  

(C)
“Managerial” act refers to administrative act involving the temporary or permanent loss of records, or the exercise of judgment or discretion relating to personnel.  

k.
FTB’s authorization to pursue civil tax settlements is derived from CRTC § 19442.

(1)
Civil tax matters are normally the subject of protests, appeals and refund claims.  

(2)
Authority for negotiating settlements is vested in FTB’s Settlement keep an office including about 20 staff lawyers.  

(3)
Taxpayer initiates settlement by filing written request for settlement which must include variety of identifying information and good faith settlement offer.  The written request must recite the factual and legal grounds in support of settlement.  

(A)
Settlement Bureau reviews offer to determine whether case may be accepted into settlement program. Normally, acceptance depends upon the existence of bona-fide factual or legal disputes.  

(B)
Tentative settlements are included in written settlement agreement which may be approved by the Executive Officer of the FTB, or the FTB’s Chief Counsel.  Their recommendation for acceptance must be submitted to Attorney General’s office for 30‑day review and, thereafter, to the Board members for final approval after taxpayer has full‑paid settlement amount.  

(4)
Settlement process also has a small case component applicable to settlements where the reduction of tax and penalties does not exceed $5,000. 

(A)
Settlement approval is granted by Executive Officer or Chief Counsel, and they must notify the Board members. 

5.
Tax advocate services.

a.
Oregon Department of Revenue does not employ an individual whose principal function is to assist taxpayer.

b.
RCW 82.32A.040 was adopted in 1991 and requires the Director of Washington Department of Revenue to appoint a “Taxpayer Rights Advocate.”

(1)
In Department’s hierarchy, the Advocate is one of the roles played by the Assistant Director of Taxpayer Services.

(2)
The Advocate’s statutory responsibility is to assist taxpayers and representatives in “their understanding and utilization” of policies and procedures available to assist in resolving “problems.”

(A)
The Advocate is not an ombudsman, i.e. a representative of the Department whose function it is to represent taxpayer interests.  

(B)
In practice, the Advocate seems most useful in resolving communication difficulties between taxpayers and the Compliance (collection) Division.  

(C)
Advocate will not get involved in substantive disputes, i.e. interpreting the law, resolving legal and factual disputes, assisting with settlements, and the like.  

c.
California’s FTB also employs a Taxpayer Advocate whose primary responsibility is to address and resolve taxpayer complaints and problems.

(1)
Complaints may involve alleged inappropriate conduct by FTB employees.

(2)
Taxpayer Advocate’s priority is to address circumstances in which taxpayers may suffer irreparable loss.  That translates into focusing on collection activity.  

(A)
Like IRS Tax Advocate, FTB Advocate has authority to stay tax collection activity.  

6.
Agency Rulings.  One of taxpayers’ most important rights is to obtain written advice and other instructions from the tax agencies.  

a.
Most commonly, advice will be given upon written request, or during the course of audits.  

b.
Washington – RCW 82.32A.020 gives taxpayers the right to rely on “specific, official written advice and written tax reporting instructions” from the Department.

(1)
See Rule 100(9) (Exhibit B in Appendix) for authority to submit requests for written opinions regarding future tax liabilities.

(2)
Requests must set forth all pertinent facts and may also include a statement of opinions regarding the correct answer.

(3)
Department’s written opinion is binding on both Department and taxpayer under specific facts presented.  

(A)
Opinion is binding until Department revises its opinion in writing, or legal basis of the opinion is changed by legislative, judicial or administrative rule changes.

(4)
Taxpayers may also request opinions anonymously, but those are not binding.

(5)
Washington taxpayers may also phone the Department’s Taxpayer Information & Education Office to ask questions which may or may not be susceptible to an immediate answer.

c.
Oregon – Oregon Department of Revenue will upon request issue “declaratory rulings,” which are advisory opinions or orders specifying how a tax, revenue law or administrative rule should apply to a person, property or state of facts.  See generally OAR 150-305.105.

(1)
Department’s authority is discretionary.  

(A)
Declaratory rulings are prohibited in certain instances, e.g. the issue is under examination by the Department or the courts, the Oregon Tax Court has decided the issue, etc.

(2)
Requests for a declaratory ruling must contain statement of all pertinent facts, although additional facts may be provided by supplemental writings.  Taxpayer may include legal argument.

(3)
Declaratory ruling is binding on the parties with respect to the stated facts.

(A)
Subsequent change in statutory law or administrative rules automatically revokes ruling to the extent it is inconsistent with the new rules.

(B)
Department may also revoke or modify ruling in writing.

(4)
Taxpayers may rely on rulings issued to other persons if facts are substantially identical.

(5)
Taxpayers may request a hearing on issues to be addressed by a declaratory ruling.  

(6)
Advisory opinions.  The Department may respond to verbal questions with advisory opinions, which are not binding.  

d.
California’s FTB issues two types of advisory opinions which, when in writing, are binding. See generally CRTC 21012.

(1)
Chief Council Rulings are the California equivalent to IRS Private Letter Rulings. 

(A)
Chief Counsel Rulings are written opinions applying specifically stated facts to any tax or administrative rules.

(2)
Opinion Letters are like IRS Determination Letters.

(A)
Opinion letters apply well-established principles of taxation to routine facts.

(3)
Rulings requests must describe all pertinent facts, and if submitted by tax professional, legal argument as well.

(4)
FTB may decline to issue ruling if the factual circumstances are too complex (as sometimes is the case re: large corporations); if the IRS has announced it will not issue rulings in certain areas; if law is reasonably clear and can be readily identified; or if the issue(s) presented is subject to a current audit or other case activity.

II.
IMPORTANT ADMINISTRATIVE PROCEDURES

A.
Government agencies adhere to same basic administrative procedure format to decide issues, but details may vary.  

1.
Basic format is set forth in federal Administrative Procedure Act and included in similar Acts adopted by most states.

2.
See Washington’s Administrative Procedure Act, RCW 34.05 et seq.

a.
Information gathering via subpoenas and discovery -- RCW 34.05.446.

b.
Prehearing conferences – RCW 34.05.431.

c.
Agency hearings – RCW 34.05.413 et seq.

d.
Reconsideration or administrative review -- RCW 34.05.464, 470.

e.
Judicial review by the courts – RCW 34.05.510.  

B.
General audit procedures.

1.
Audit process normally includes gathering information; records review; conferences re:  audit findings; manager’s or supervisor’s conference; and settlement or administrative appeal.  

2.
As general matter, taxpayers benefit more from an early resolution, even if a settlement or compromise of positions is required.

C.
Washington Procedures

1.
Information gathering:

a.
Administrative summonses.  Under RCW 82.32.110, Department may issue summonses compelling production of records and other evidence, as well as testimony.  

(1)
Validity depends upon tax investigation having a proper purpose; summons seeking “relevant” evidence, i.e. “might shed light” on potential tax liability; adherence to appropriate administrative steps; reasonable scope of summons; and no violation of taxpayer’s constitutional rights.

(A)
Fifth Amendment protection against self-incrimination.

(B)
Fourth Amendment protection against unreasonable searches and seizures.  

(2)
Recommended practice.  Appear and state objections rather than not appear at all.  

(3)
Enforcement.  State institutes court proceedings.  If taxpayer violates court order to comply, may be held in contempt.  

(A)
Note:  taxpayer gets at least one court hearing without threat of punishment, unless lack of compliance is egregious.  

b.
Failure to maintain records.

(1)
RCW 82.32.070(1)(a) provides that taxpayer who fails to meet record keeping requirements “shall be forever barred” from arguing in court that Department’s assessment is incorrect.  

2.
Examination Procedures.

a.
Recommended – informal __________ meeting or, at least, phone discussion to discuss perimeters of audit, issues, relevant records and time frames.  

(1)
Time frames include when audit will begin; how long it is expected to last; now many audit conferences might be necessary; when will auditor receive records; how quickly will auditor respond to records productions, etc.

(2)
Mutual understanding at beginning of audit should expedite its completion, and benefits all parties.

b.
Auditor completes audit and issues preliminary audit report. 

c.
Supervisor’s conference.  Suggested by Rule 100(1) (Exhibit B in Appendix).

(1)
Audit managers are generally available without formal request.

(2)
May seek further administrative review of unsatisfactory audit results with regional manager, perhaps others.  

d.
Department issues assessment, accompanied by audit report. 

3.
Administrative appeal.

a.
Taxpayers may appeal audit findings to Department’s Appeals Division, staffed by Administrative Law Judges (ALJs) and supporting staff.  

b.
Perfect administrative appeal by filing petition for review within 30 days after issuance of audit report and assessment.  See Rule 100 (1)-(3).  

(1)
Extension of 30-day period can readily be obtained upon verbal request prior to expiration of initial 30-day period.  

(2)
Appeal period is “jurisdictional,” meaning that if taxpayer does not file it on time, he loses further administrative remedies without paying the tax due first.  

(A)
Refund procedures include payment of tax; filing of administrative refund claims; and refund suit in Thurston County Superior Court. 

(B)
Rules describing required contents of petitions for review appear strict, but are loosely applied.  See Rule 100 (3). 

c.
Administrative appeals “hearings.”

(1)
May or may not be granted.

(2)
Three types of hearings.

(A)
Regular hearings – in conference with an ALJ “conducted informally in a non-adversary, uncontested manner.”  Rule 100(4)(c).

(B)
Small claims hearing – differ from regular hearings in that decisions rendered quickly, reconsideration of the judge’s decision may not be requested and small claims decision may not be cited as precedent.  See generally Rule 100(7).

(i)
If issues deemed too important, Department may reject small claims hearing request.  

(C)
Executive level hearings – reserved for issues that are novel or have particular industry or other significance.  Rule 100(6).

(i)
Heard by the Department’s director or director’s designee, usually an assistant director accompanied by an ALJ.

(4)
Hearings are characterized primarily by informality.  

(A)
Telephonic and in-person conferences.

(B)
Judge may speak independently with taxpayer and the Department.

(C)
May be one or more hearings.

(D)
Virtually no evidentiary limitations – compare relative formality of Administrative Procedures Act proceedings in contested cases.

(5)
Issuance of “Determination” as Division’s formal decision.

(6)
Request for reconsideration.  See Rule 100(5). 

(A)
Only taxpayer may request reconsideration.

(B)
30-day time limit after issuance of Determination.  

(C)
“Petition for Reconsideration” must focus on factual or legal errors in the Determination.

(D)
Request may seek executive level hearing if executive level consideration would have been granted initially.  

(E)
Not available in small claims cases.  

(F)
Generally appreciated by ALJ as opportunity to correct errors.  

D.
California Procedures.

1.
Information gathering

a.
Initial meeting between manager, auditor and taxpayer to reach agreement regarding audit ground rules.  

b.
California follows IRS practice of using Information Document Requests (IDRs).

(1)
FTB encourages the use of IDRs containing single questions only.  Easier to monitor responses than when single IDR contains multiple requests.

c.
Subpoenas.  FTB may issue subpoenas and subpoenas duces tecum to require production of records and appearance of taxpayers and other witnesses to testify.

(1)
FTB may not, as a general rule, subpoena computer software source codes unless it is the only way to establish the correctness of a return item or other taxpayer records.

(2)
If witness disobeys subpoena, FTB may commence enforcement proceedings in appropriate county superior court.

(A)
Witness’s failure to obey a court order may lead to contempt order.

d.
Normal constitutional protections apply, i.e. 4th and 5th amendments.

2.
Audit Procedures

a.
FTB is prohibited from utilizing financial status and economic reality examination techniques to determine unreported income, unless FTB has reasonable indication that unreported income is likely.  CRTC § 19504(e).

b.
At conclusion of audit, FTB issues “notice of proposed assessment” describing the reasons underlying proposed deficiency assessment.

(1)
Taxpayer may respond with “written protest,” but must do so within 60 days after the mailing of the notice of proposed assessment.  See CRTC § 19041.

(2)
FTB designates protest as either “docketed” or “undocketed.”  Docketed protests involve large dollar amounts, complex legal issues or issues of widespread interest.

(A)
Protests involving multistate tax issues are typically designated docketed protests.

(B)
AN FTB lawyer will conduct any hearing/ conferences regarding docketed protests, while compliance staff oversees procedures to resolve undocketed protests.

(3)
Protest process often includes additional factual development, perhaps even a referral back to audit division.

(4)
In 1999, the FTB adopted a policy under which it resolves to conclude protests within 33 months.

(5)
Taxpayer must request hearing.  Otherwise, protests are decided on the record.

c.
FTB issues a “notice of action upon protest” or Notice of Determination.  See CRTC § 19045.

d.
Action becomes final unless, within 30 days, the taxpayer files formal appeal.  

3.
Administrative appeal.

a.
Appeal must be perfected by filing Petition for Redetermination with Board within 30 days after issuance of notice of determination.  See generally California Code of Regulations, §§ 5010 et seq.

(1)
If taxpayer misses 30-day deadline, he may continue appeal by paying proposed assessment and filing a claim for refund.

b.
Hearing request.  Hearing must be specifically requested.

(1)
Process begins with one or more meetings with Board staff.  Most petitions are resolved at this level.

c.
Appeals conference.  If agreement is not reached with staff, next step is appeals conference.

(1)
Conference is conducted by an appeals attorney or appeals auditor, neither of which has been previously involved in case.

(2)
Appeals conferences may be held at any one of many District Offices.

(3)
Appeals conferences may be recorded by request.

(4)
Appeals and appeal conferences may be expedited if taxpayer is willing to attend conference in Sacramento; if he is willing to participate in a telephone conference; or if he agrees to appear in a district office on short notice.

(5)
Appeals conferences are informal.  No evidentiary rules to speak of.

d.
After appeals conference, an Appeals Section representative will prepare a Decision and Recommendation setting forth legal and factual analysis, a conclusion and recommendation for the case.

(1)
If taxpayer and Board staff agree with Decision and Recommendation, the Board issues a Notice of Redetermination or a Notice of Refund.

(2)
Absent agreement, the taxpayer may request hearing before the Board members.  Request must be made within 30 days after letter transmitting the Decision and Recommendation.

e.
Board hearing.  May consist of an oral or written presentation to Board’s five members.

(1)
Board hearings are held in Sacramento and Los Angeles.

(2)
New issues, evidence and arguments may not be presented at Board hearing.  In the event of new evidence, the Board will either disallow it or refer the matter back for an Appeals Conference.

(3)
Initial briefs may be filed at least 45 days prior to Board hearing and by order of the Board members, post‑hearing briefs may be allowed.

(4)
Hearing presentations generally limited to 10 minutes, and record is transcribed.

(5)
Board decision may be immediate or delayed.

(6)
After Notice of Redetermination, reconsideration may be requested within 30 days by Petition for Rehearing.

4.
Claim for refund.

a.
Taxpayer may pay liability and file claim for refund. 

(1)
Claim must be filed within 3 years after due date of the subject return; 6 months after Notice of Determination or Redetermination; or 6 months after payment, whichever is later.

b.
FTB staff reviews claim and any information, evidence, etc. submitted with the claim.

(1)
Taxpayer will receive either notice of refund, or notice of denial of claim. 

c.
Refund suit must be filed in appropriate county superior court within 90 days after Board’s notice of denial.

E.
Oregon procedures.

1.
Information gathering.

a.
Subpoenas. Department of Revenue may issue subpoenas to require appearance of witnesses and production of books and records.  See generally ORS § 305.190.

b.
Enforcement.  If the subpoena is disobeyed, Department may apply to Oregon Tax Court for order requiring person to appear and show cause why he should not comply.

(1)
If the person fails to show cause for non‑compliance, Court may issue an order requiring compliance.  

(2)
Failure to obey order to comply will be treated as contempt of court, punishable by civil and criminal remedies.

2.
General audit procedures.

a.
Department conducts three basic types of audits.

(1)
“Field audits” are in‑depth audits, primarily of businesses and business entities.

(2)
“Correspondence audits” consist of written requests seeking confirmation or substantiation of specific items on return.  

(A)
Taxpayer is usually requested to send certain records to auditor.  Personal meeting with auditor is generally not necessary.

(3)
“Federal audits” result in adjustments based on information received from IRS.  

(A)
Information includes document matching results e.g. from W-2s, 1099s, information returns, etc., as well as IRS audit reports.

b.
Following audit, Department may issue Notice of Deficiency.  

(1)
In failure to file cases, Department will determine tax liability “to the best of its information and belief” and issue a Notice of Assessment.  See OAR 150-205.265(10), (11).  

3.
Administrative appeals conference.

a.
Within 30 days after issuance of Notice of Deficiency, taxpayer may make written request for a conference.  See OAR 150-305.265(5), (6).

(1)
Similar conferences may also be requested under other circumstances, such as disagreements with interest and penalty determinations and denial of refund claims.

(2)
Purpose of conference is to permit informal Departmental review of deficiency notice or other action, if the taxpayer believes them to be incorrect.

(3)
Taxpayer may bring witnesses, including expert witnesses.  Representation by attorneys and other professionals is permitted.

4.
Alternatively, a taxpayer may file “written objection” likewise within 30‑day time limit.

a.
Written objection procedures do not include conferences.

b.
Departmental representative reviews objections and usually communicates with taxpayer to resolve disagreements.

c.
Department will issue written decision regarding unresolved objections.

5.
Formal appeal.

a.
Formal appeal lies with Oregon Tax Court.

(1)
Following receipt of Notice of Deficiency, taxpayer may proceed directly to Oregon Tax Court and skip the conference and written objection stages.

b.
Appeal must be filed to the Magistrate Division of the Tax Court within 90 days of date on Notices of Deficiency or Assessment.

c.
Oregon Tax Court.

(1)
Has two divisions, Magistrate Division and Regular Division. 

(A)
Most cases are filed initially with the Magistrate Division.  Cases may be filed with the Regular Division only when specially designated by Tax Court judge.  ORS § 305.501.

(2)
Tax Court Magistrate Division.

(A)
Primary purpose of Magistrate Division is to provide informal forum for resolving tax cases. 

(B)
Magistrate Division offers option of “small claims” cases and “standard” cases, the former allowable only if tax at issue is $5,000 or less.  Small claims case decisions are final and cannot be appealed.

(C)
In decided cases, the Magistrate Division issues final decisions in writing, which may be appealed to Regular Division.  Appeal must be filed within 60 days after entry of magistrate’s decision.  

(D)
Absent appeal, magistrate’s decision becomes final, after which magistrate will enter a judgment that is not appealable other than by payment and refund procedures.  

(3)
Tax Court Regular Division.

(A)
More procedurally oriented than Magistrate Division.  Emphasis on gathering information, pleadings designed to clarify issues and to assure that all appropriate parties are participating.  

(B)
Discovery is allowed in form of oral depositions, written questions, requests for production of documents, right to inspect property, and requests for admissions.  

(C)
Tax Court judges administer cases and conduct trials.  

(D)
General similarities exist between Oregon Tax Court and United States Tax Court, although their respective rules differ on many specifics.

6.
Appealing deficiency determinations made by Internal Revenue Service or other states.

a.
Oregon Department of Revenue regularly issues payment requests and demands based on audit reports issued by IRS and other states.  

(1)
Taxpayer has options – if taxpayer has filed appeals with IRS or other state, the taxpayer should file proof of appeal with the Department.  

(2)
If Department issued Notice of Deficiency, proof of another appeal must be filed within 30 days.  Department will then assess the tax and suspend further action until appeal is resolved.  

(3)
If Department issued Notice of Assessment, while there is not a specific time limit, proof of other appeal should be filed as soon as possible.  Again, Department will suspend further action.  

b.
If taxpayer has not appealed the foreign assessment in the foreign forum, he should follow the State’s regular tax appeal procedures.  

III.
COLLECTING TAXES OUT OF STATE

A.
Washington Lien and Collection rules.

1.
Assessments.  The State “assesses” taxes in two principal situations – when returns are filed, or after audits.  

2.
Tax liens.  Unlike the federal rule, (statutory lien arises automatically upon assessment and demand) Department must issue tax warrant in order to obtain lien.  

a.
Department may issue warrant if any taxes or penalties are not paid within 15 days after they become due.  See RCW 82.32.210.

(1)
Department does not have to wait 15 days if it concludes that collection is in jeopardy.

b.
Under RCW 82.32.210, Department must file warrant with clerk of the superior court in any county in which any of the taxpayer’s real or personal property is located.  

(1)
Clerk must enter information from warrant on “judgment docket,” at which time amounts due become “specific lien” upon all personal property used by taxpayer in the conduct of his business, and “general lien” against all other real and personal property owned by taxpayer.  WAC 458‑20‑217(2)(a).

c.
State may enforce tax lien by levy or seizure, garnishment and judicial foreclosure. 

2.
Uniform enforcement of foreign judgments.

a.
Most states have adopted Uniform Enforcement of Foreign Judgments Act.  Washington has codified its adoption in RCW 6.36.010 et seq.
b.
Act rests on US Constitutional doctrine of “Comity”, describing “full faith and credit” each state gives laws and “judgments” of another state. 

(1)
Once properly authenticated, a state may file its judgment with the clerk of any court of general jurisdiction in any county of another state offering uniform enforcement services.

(A)
The process mirrors normal procedures that any creditor must follow to file and enforce judgment in another state.

c.
Regarding taxes, RCW 4.24.140 authorizes Washington courts to enforce tax liabilities imposed by any other state which extends like respect or comity to tax liabilities imposed by Washington.

(1)
For example, RCW 6.36.025 describes how creditors may file foreign judgments with clerks of any Washington county superior court or district court.  

d.
When filing its judgment in another state, judgment creditor must normally mail notices of filing to judgment debtor at his last known address.  See e.g. RCW 6.36.035.  

3.
Collection agencies.  RCW 82.32.265 authorizes the Department to hire collection agencies licensed under laws of another state or the District of Columbia to collect taxes due from taxpayers in those jurisdictions.  RCW 82.32.265.

B.
California lien and collection rules. 

1.
California’s authority to go beyond its borders to collect tax rests on same general principles underlying Washington’s 

a.
Must obtain judgment in State to file and enforce elsewhere.

2.
California has different preliminary lien procedures for sales and use taxes on the one hand, and income tax on the other.   

a.
Sales and use tax.  Upon taxpayer’s failure to pay, FTB may file with any county clerk a certificate describing taxpayer and amounts due.  Certificate includes request that judgment be entered against the taxpayer.  See generally CRTC § 6736. et seq.

(1)
Clerk must immediately enter judgment, and abstract or a copy of judgment is filed with the county recorder.  

(A)
A lien tantamount to a judgment lien arises against all property owned by tax payer in the county.

(2)
Should FTB wish to enforce lien, it issues warrant directing that any sheriff, marshal or highway patrol officer to pursue collection, and warrant has the same effect as a writ of execution.  See CRTC § 6776.

(3)
CRTC § 6796 et seq. provides FTB with further authority to seize and sell both real and personal property.  

b.
Personal income tax.  State’s lien for income tax arises immediately upon taxpayer’s failure to timely pay, rather than when liability is registered.  CRTC § 19221.

(1)
FTB must give written notice of recording notice of tax lien.  

(2)
Upon receiving notice, taxpayer may request independent administrative review and release of lien under procedures established by the Taxpayer’s Rights Advocate.  CRTC § 19225.  

(3)
Judgment.  CRTC § 19201 et seq. applicable to personal income tax liabilities mirrors § 6736 et seq. applying to sales and use tax judgments (above).  

(A)
Process begins by sending certificate to County Clerk

c.
Collecting tax in another state.  

(1)
As heretofore described, sister state may file authenticated judgment of that state with clerk of any of Washington’s county superior courts.  After notice to judgment debtor, sister state may enforce its judgment in Washington.  

(2)
California’s foreign judgment enforcement procedures are very similar to Washington’s, although in California, another state must include with its judgment an application including variety of information required by California’s Code of Civil Procedure.  See §§ 1710.15 et seq.

(3)
It follows that California, like Washington, must reduce claims to judgment if it foresees collecting from taxpayer headquartered or otherwise located in another state.  

C.
Oregon lien and collection rules.

1.
Oregon’s primary tax is income tax, and it generally follows IRS-type deficiency procedures.  

a.
Both “deficiencies” (amounts determined to be due, e.g. by audit, but not reported) and amounts reported, but not paid, are eventually “assessed.”  

b
If taxpayer fails to pay assessment, tax liability, including interest and penalties, becomes statutory lien on all property and rights to property belonging to the taxpayer.  ORS § 314.417.

2.
Foreclosure.  As one collection option, the Department may foreclose on its tax lien.  See ORS § 314.419.

a.
Department issues court order to county sheriff describing property subject to lien and directing sheriff to seize and sell that property. 

(1)
Alternatively, Department can use services of any agent authorized to collect income taxes.  

3.
Tax Warrant. Department may issue tax warrant to any county sheriff, or to an agent authorized to collect taxes, directing the seizure and sale of taxpayer’s property.  

a.
Within 5 days sheriff must give a copy of warrant to county clerk, who must enter information in County Clerk Lien Record. 

(1)
Once recorded, amount of the warrant becomes a lien on taxpayer’s property in same manner as duly recorded judgment.  Seizure and sale may then proceed.  See ORS 205.125(2).  

b.
Alternatively, after warrant is recorded in County Clerk Lien Record, Department may file warrant with county circuit court and may enforce warrant in same manner as any judgment issued by court, including writ of execution or seizure proceedings, supplementary proceedings to determine amount and location of a taxpayer’s assets, and garnishments.  

(1)
Warrant recorded in this manner has effective life of 10 years, renewable for another 10 years.  

(2)
Effective life of warrant issued directly to the sheriff is generally only 60 days.  

4.
Out-of-state collection.

a.
As indicated, once tax warrant is issued, or filed with county circuit court State has authority tantamount to a judgment to seize and sell property. 

b.
Most sister state laws provide full faith and credit only to court-entered judgments.  

(1)
Department may obtain a judgment.

(A)
Provide notice to taxpayer of intent to obtain judgment in the Oregon Tax Court.

(2)
Taxpayer may respond within 30 days by filing complaint contesting claim.

(3)
Absent opposition, Department may petition Tax Court for judgment.  
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